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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C.

U.S. DEPARTMENT OF LABOR,
Petitioner,
v. Case No. 86~CCP-1

STATE OF WASHINGTON EMPLOYMENT
SECURITY DEPARTMENT,

Respondent.

Y Qs St VS Vg at? Nt P Sl wut Nt

ORDER_APPROVING SETTLEMENT AND
MODIFYING ORDER OF OCTOBER 28, 1986

On November 21, 1986 I_issued an order directing the parties
in this matter to submit a settlement agreement and joint memo-
randum of law, setting foreh all the terms ahd conditions of the
settlement yhich the pariies had indicated theyvhad-reached, and
an explanation of the aﬁthority of the Secretary to approve it
under the Federal Unemployment Tax Act (FUTA), 26 U.S.C. §§ 3301-
3311 (1982). I had earlier, on October 28, 1986, adopted the
recommendation of an‘administrative law judge (ALJ), made after
notice and hearing, that the State of Washington had modified its
unemployment tax law (the Washington Employhent Security Act or
WESA) in a manner which contravened the "clear and uneQuivocal"
requirements of section 3303(a)(l) FUTA, 26 U.S.C. § 3303(af(1).
I held that I would not include the State of Washington in the
October 31, 1986 listing of States whose laws are certified to

the Secretary of the Treasury under 26 U.S.C. § 3303(b)(1l).
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The parties have submitted a Settlement Agreement and Joint
Memorandum. They state, ip essence, that the offending provision
of the WESA has been declareé, and has been, inoperati;e as of
October 31, 1986, and will not be utilized in the tax computation
process for years subsequent to 1986. Therefore, because the WESA
was in conformity witthUTA as of October 31, 1986, the parties
submit the WESA may be certified to the Secretary of the Treasury
since this proceeding was strictly limited to the issue of con-
formity. In other words, my finding of October 28, 1986 that the
WESA "no longer contains the provisions specified in subsection

(a)™ of FUTA section 33q3 should be modified because the WESA now

contains such provisions.l/ I would emphasize that this is a

modification of my finding of October 28, 1986. It is, and should.

be considered, part of the same proceeding.

Accordingly, baséd ;n the representations of the parties in
their Settlement Agreement and supporting Joint Memorandum, I will
certify the unemployment tax law of the- State of Washington to

the Secretary of the Treasury under 26 U.S.C. § 3303(b)(1). The

-

1/ I continue to be troubled by the compliance question which
seems apparent on the face of the Settlement Agreement in this
matter. If the proper method of tax computation will only be
used for years after 1986, and employees' tax rates need not be
recalculated for 1986, the necessary implication is that the
method provided for in WESA section 50.29.022 will be used for

1986, which would appear to be improper under and not in compli-
ance with FUTA.



Department of Labor

SO ORDERED.

Dated: DE.C 221986

Washington, D.C.
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will prepare an appropriate letter.

ik

Secretary of Labor

-
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86-CCpP-1

Order Approvxng Settlement And Modifying Order
Of October 28, 1986

A copy of the above-referenced document was sent to the followlng

persons on December 22, 1986.
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Kenneth O. Eikenberry, Esq.

David E. wWalsh, Esq.
Attorneys for Respondent
State of Washington

Employment Security Department

Temple of Justice AV-21l
Olympia, WA 98504

Joseph M. Littlemore, Esqg.
Assistant Attorney General

Employment Security Department

212 Maple Park
Olympia, WA 98504
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Charles D. Raymond, Esqg.
Harry L. Sheinfeld, Esqg.
Vincent C. Costantino, Esqg.
Office of the Solicitor
U.S. Department of Labor
200 Constitution Ave., N.W.
Suite N-2101

Washington, D.C. 20210

Honorable Lawrence E. Gray
Administrative Law Judge
1111 20th Street, N. W.
Suite 700

Washington, D.C. 20036
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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C.

October 28, 1986

The Honorable Booth Gardner
Governor of Washington
Legislative Building
Olympia, Washington 98504

Re: In the Matter of U.S. Department of
Labor v. State of Washington
Employment Security Department,
Case No. 86-CCP-

Dear Governor Gardner:

Enclosed is a copy of my decision in the proceedings brought :
under section 3303(b) of the Pederal Unemployment Tax Act (FUTA),
codified at section 3303(b) of the Internal Revenue Code of
1954, as amended, 26 U.S.C. § 3303(b) (1982). 1In accordance
with section 3310 of FUTA, the State of Washington has 60 days
after this notice in which to petition for judicial review of
that part of my decision which finds that the unemployment tax
~law of the State of Washington is out of conformity. Judicial
review may be sought in the United States Court of Appeals for
the Ninth Circuit or in the United States Court of Appeals for
the District of Columbia. During the initial 60-day period and
for 30 days after the commencement of judicial proceedings,
section 3310(d) provides for a stay of my action.

I hope, however, that this matter will resolved to our mutual
satisfaction. 1In the meantime, I am required by law to hold in
abeyance the certification for 1986 under section 3303 with

respect to section 50.29.022 of the Washington Employment Secur-
ity Act.

Very truly yours,
WILLIAM E. BROCK
WEB:dkg
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U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, D.C.

In the Matter of
U.S. DEPARTMENT OF LABOR,
Petitioner,
v. Cage ﬁo. 86-CCP-1

STATE OF WASHINGTON EMPLOYMENT
SECURITY DEPARTMENT,

Respondent.

VVVVVVVVUVVVVV

FINAL DECISION AND ORDER

. This case arises under the provision of the Federal Unem-
ploymeqt Tax Act (FUTA), codified at 26 U.S.C. § 3303(b) (1982),
which requires the Secretary of Labor to certify to the Secretary
of the Treasury state unempléyﬁent tax laws which meet the re-
quirements of section 3303(a) wﬁich would make employers in the
state eligible for a credit against the Federal unemployment
tax. This certification must be made on Qctobe; 31 of each
calendar year, and cannot be withheld unless, after notice and
opportunity for a hearing, the Secretary of Labor finds tﬁat
the state law does not meet the requirements of section 3303(a).
- 26 U.S.C. § 3303(b) (3).

Such a hearing has been held in this case and Administra-
tive Law Judge (ALJ) Lawrence E, Gray has submitted a recommend-

ed decision to me. The ALJ found that the State of Washington
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had modified its unemployment tax law in a manner which contra-
vened the "clear and uniquivocal"™ requirements of section
3303(a) (l). That section requires that before employers are
allowed an additional tax credit under 26 U.S.C. § 3302(b),
that the experience factor used in the state be based upon
experience of such employers "during not less than the 3 con-
secutive years immediately preceding the computation date.”
26 U.S.C. § 3303(a)(l). The record in this case, including
the written submissions of the parties, has been carefully
reviewed. Bgsed upon this review, I adopt the Findingsﬁand
Conclusions in the ALJ's Recommended Decision,‘a copy of which
is appended to this decision. 4

The State of Washington requested that, if the provisions
of its unemployment tax law are found not to meet the require- G
ments of FUTA section 3303(a), the Secretary of Labor neverthe-
less certify those provisions to the Secretary of the Treasury
for calendar year 1986. The State has offered ho additional
facts, legal authority, or policy considerations to support
such an exercise of'the Secretary's discretion here (assuming
that there is such discretion under FUTA) and I deny the
request,

Accordingly, I find that the unemployment tax law of the
State of Washington, Section 50.29.022 of the Washington
Employment Security Act, "no longer contains the provisions
specified in subsection (a)" of PUTA section 3303, and I will

not include the State of Washington in the October 31, 1986,
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listing of States whose laws are certified to the Secretary of
the Treasury under 26 U.S.C. § 3303(b) (1).

SO ORDERED.

T &7 ek

Secretary of Labor

pated: OCT 2 8i386
Washington, D.C.
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SWT).S. Department of Labor Oftice of Administrative Law Judges
1111 20th Street, N.W.
: Washington, D.C. 20036
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Charles D. Raymond, Esq.
‘Acting Associate Solicitor
for Employment and Training

Harry L. Sheinfeld, Esq.
Counsel for Litigation )
Vincent C. Costantino, Esg.
Attorney . ‘ .
e For the Department of Labor @:

Kenneth O. Eikenberry, Esq.
Attorney General

Joseph M. Littlemore, Esq.

Assistant Attorney General ‘
For the State of Washington
Employment Security Department
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el : RECQMMENDED DECISION

- " Introduction

This proceeding arises under Section 3303(b) of the
Federal Unemployment Tax Act ("FUTA"), 26 U.S.C. § 3303(b),
a part of the Internal Revenue Code of 1954. The specific
question is whether, with respect to the required certification
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to the Secretary of the Treasury on October 31, 1986 of State
laws under that statutory provision, the law of the State

of Washington fails to conform with. the requirements of 26 U.S.C.
§ 3303(a)(1) as to the 12-month péeriod ending on that October 31.

Section 3301 of FUTA imposes a Federal unemployment tax
on employers of 6.23% of taxable wages paid by them during
the calendar year. However, an-employing entity .that has made
contributions on FUTA-covered wages to a State unemployment
fund, . under a.State unemployment compensation law approved
pursuant to 26 U.S.C. § 3304(a), may receive a Federal tax
credit for those contributions under 26 U.S.C. § 3302(a). - In
addition to this basic credit, employers entitled to a reduced
rate of contributions under State law- may receive an additional -
credit under 26 U.S.C. § 3302(b).l/ This additional credit may .
be utilized by a State's employers if the experience-rating system
of the State, which measures an employer's prior history with the
payment of unemployment insurance benefits, meets the requirements
of Section 3303(a)(l) of FUTA.-

In setting the standards for such adaitional credits, Section
3303(a)(1) of the Internal Revenue Code of 1954 provides:

(a) STATE STANDARDS.-~A taxpayer shall be allowed an
additional credit under section 3302(b) with respect to any
reduced rate of contributions permitted by a State law,
only if the Secretary of Labor finds that under such law--

(1) no .reduced rate of contributions to a pooled

- < fund or to a partially pooled account is permitted
o to a person (or group of persons) having individuals

in his (or their) employ except on the basis of his
(or their) experience with respect to unemployment or
other factors bearing a direct relation to unemployment
risk during not less than the .3 consecutive years
immediately preceding the conputation date.

1/ The total credit allowed an anp].oyer is limited to 90% of
the basic Federal tax of 6.2% (i.e., 5.4%), thereby requiring
a net Federal tax payment of at least .8%. See 26 U.S.C.

§§ 3302 (e)(1), (a)(1).
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FUTA requires that the Secretary of Labor certify
annually to the Secretary of the Treasury the law of each
State in which he finds reduced State unemployment tax rates
were allowable for the l2-month period ending on October 31
in accordance with Section 3303(a)(1l). 26 U.S.C. § 3303(b)(1).
Eligibility for the Section 3302(b) additional tax credit is
contingent upon such certification. However, the Secretary of
Labor cannot withhold certification of a State’s law until,
after reasonable notice and opportunity for»hcaring to the
State agency, the Secretary finds that the State's: law no longer °
contains the provisions specified in Section 3303(a) or that the -
State has failed to comply substantially with such provisions.
26 U.S.C. § 3303(b)(3).

In 1985, in an effort to reduce a perceived hardship on
employers of workers with Marginal Labor Force Attachment ('MLFA').
i.e., workers regularly and predictably unemployed during
parts of each year, e.g., certain types of agricultural, logging,
and construction workers, the State of Washington enacted
legislation to modify its experience rating system and thereby
affect the calculation of additional tax credits to be applied
against the Federal unemployment tax by MLPA employers. The
£irst relevant provision, codified at Section 50.29.022 of the
Washington Employment Security Act, essentially.allows for a
reduced rate of contributions for tax year 1985 based on actual
experience for the fiscal year ending June 30, 1985, and the’
use of the FY 1985 data to recalculate retrospectively such
savings for benefit charges (noncharging) for fiscal years
1984, 1983, 1982, and 1981 as if the same (1985) experience
had been demonstrated in those years. Other provisions in
that section allow for similar retrospection of experience
for _succeeding years until the full experience requried by FUTA
Section 3303(a) (1) has been accumulated. .

Specifically, Sections 50.29.022(1) and (2) of the Washington
Emplcyment Security Act provide:

(1) Por the purposc of establishing an employer 8 rate
of contribution for the tax year beginning January 1, 1985,
the department shall calculate a percentage rate of savinga
for benefit charges for the fiscal year ending June 30, 1985
and apply the rate as though RCW 50.29. 020(2)(9) had been
in effect for fiscal years 1984, 1983, 1982, and 1981.
For fiscal years ending June 30, 1986, and beyond, benefit
charges will be calculated pursuant to RCW 50.29.020(2)(qg).
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(2) For the purpose of establishing an employer's rate
of contribution for the tax year beginning January 1, 1986,
the department shall calculate the percentage rate of savings .
for benefit charges for the fiscal year ending 1985, and apply
the rate to fiscal years 1984. 1983, and 1982.

Section 50.29. 020(2) (g) of the Washington Employment Security
Act provides:

In the case of individuals identified under
RCW 50.20.015, benefits paid with respect to a calendar
quarter, which exceed the total amount of wages earned in
the state of Washington in the higher of two corresponding
calendar quarters included within the individual’'s
determination period, as defined in RCW 50.20.015,
shall not be charged to the experience rating account of
any contribution paying employer.

. The Department of Labor ("the Department”) not:lﬁ.ed the State
of Washington ("the State”) in 1985 that the State's newly enacted
changes raised a FUTA confom:.ty issue as to the retrospective
use of 1985 data; the State's general plan applicable to MLF employers
has not been challenged by the Department at any time. The Department
and the State entered into negotiations in 1985, but were unable to
resolve the issue by October 31 of that year. There having been no
opportunity for a hearing by that date, the State's law was certified
under FUTA for tax year 1985. Negotiations continued, but the
State did not amend its law to achieve what the Department considered
conformity. It did, however, add a provision that would render '
those sections applicable to 1986 and the following years inoperative

.should the Secretary of Labor rule that the State's law was not in
conformity with FUTA. (As. stated above, this would apply only
until the requisite .data base had been develcped as required T

“by FUTA Section 3303(a)(1).) _ . h

Action in this matter was initiated by a Notice of Hearing .-
sent to the State of Washington Employment Security Department on
July 28, 1986; on that same date, the Governor of the State and the
Commissioner of the State’s Employment Security Department were
personally notified by letters from the Secretary of Labor. A
notice of the opportunity for hearing was published in the Federal
Register on August 15, 1986, 51 PR 29337. Pursuant to this notice,
a hearing on the issue was held at Washington, D.C. on September 10,
1986 before the undersigned administrative law judge, who had
Leen designated by the Chief Administrative Law Judge to preside over
the proceedings and render a recommended decision to the Secretary.
Post-hearing briefs were submitted by the Department and_the State.
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Based upon the entire record, I make the following findings
of fact and conclusions of law; I further recommend adoption of
the decision that flows from those findings of fact and conclusions
of law.2/

Findings of Fact and Conclusions of Law

Section 3301 of the ?ederal Unemployment Tax Act, 26 u.s.cC.
§ 3301, imposes a Federal unemployment tax on emplcyers.

Section 3302 of the rederal Unemployment Tax Act, 26 U.S.C.
§ 3302, grants basic credits against the tax due under Section 3301
for contributions made by employers to a State unemployment
compensation law approved pursuant to 26 U.S.C. § 3304(a)..

Section 3302 of the Federal Unemployment Tax Act. 26 U.S.C.
§ 3302, also provides for additional credits to employers entitled
+0 a reduced rate of contributions under State law if the experience
rating system of the State meets the requirements of Section 3303(a) (1)
of the Federal Unemployment Tax Act.

2/ 1In its brief, the State makes the following contingent request:

In the event that the Administrative Law Judge were to

‘rule against the position of the State of Washington,

Employment Security Department and the Secretary of

Labor concurred in that ruling, we would ask that

" the Administrative Law Judge recommend to the Secretary

- N -_that the State of Washington be certified pursuant to
"+ -+ 26 U.S.C. § 3303{b)(1) for allowable credits on the

listing of states for calendar year 1986; provided,

that the Employment Security Department of the State

of Washington invcke Washington Laws of 1986, chapter 111,

section 3, subsection 5, declaring inoperative the first

four subsections of that section and assessing tax rates

for 1987 without regard to the objected to provisions of

RCW 50.29.022.

I make no recommendation as to this request: it would be
inappropriate for an administrative law judge to recommend
policy to the Secretary.



Section 3303(a)(l) of the Federal Unemployment Tax Act
conditions the allowance of the additional credits provided
for under Section 3302(b) on the Secretary of Labor's finding
that the reduced rate of contributions allowed under State law
derives from experience with respect to unemployment or other
factors that bears a direct relation to unemployment risk
deriving from not less than tlie.3 consecutive years immediat.ely
preceding the computation date. :

In 1985, the State of Washington enacted legislation,
codified at Section 50.29.022 of the Washington Employment
Security Act, that modified its experience rating system as’
to employers . of workers with Marginal Labor Force Attachment.
This legislation allowed for a’'reduced rate of contributions
for tax year 1985 based on actual experience for the fiscal
year ending June 30, 1985, and the use of the FY 1985 data
to recalculate restrospectively such savings for fiscal years
1984, 1983, 1982, and 1981 as if the 1985 experience had been
demonstrated in those years.

Other provisions in Section 50.29.022 of the Washington
: Employmnt Security Act allow for similar retrospection of
experience for succeeding years until the full experience
required by Section 3303(a)(l) of the Federal Unemp].oyment
Security Act has been accumulated.

Althoucgh the Department of Labor had notified the State
of Washington in 1985 of its view that Subsection (1), the
subsection of Section 50.29.022 of the Washington Employment
Security Act relevant to the 1985 tax.year, was not in
conformity with the requirements of Section 3303(a)(1l) of the
Federal Unemployment Tax A¢t, there having been no opportunity
for a hearing prior to October 31, 1985, the State's laws were
certified for tax year 1985.

The experience rating requirements of Section 3303(a) (1)
of the Federal Unemployment Tax Act are clear and unequivocal.
There is no basis for considering that the stated requirements
mean anything more or less than they say.

The provisions of Section 50.29.022 of the Washirgton
Employment Security Act applicable to tax year 1986 do not
conform to the experience rating requirements of Section 3303(a) (1)
of the Federal Unemployment Tax Act, 26 U.S.C. § 3303(a2)(l).
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RECOMMENDATION

I recommend that the Secretary adopt the Findings of Fact
and Conclusions of Law set forth above and find that certification
to the Secretary of the Treasury of the law of the State of
Washington as being in conformity with 26 U.S.C. § 3303 (a)(1)
cannot be made for the 1l2-month period ™8 October 31, 1986.

Dated: October 10, 1986
Washingten, D..
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